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The Honorable Rick Perry

Lieutenant Governor of the State of Texas
Post Office Box 12068

Austin, Texas 78711

Dear Governor Perry:

The Senate Committee on Criminal Justice is pleased to submit its final report on Interim
Charge Four. The mandate of Charge Four has prompted the Committee to:

Review the need for legal procedures and programs for children under the age of 10
who commit violent crimes so that they may receive necessary treatment and
sanctions as part of the juvenile justice system (except for placement in the Texas
Youth Commission) or a newly created separate system. The Committee shall
consider whether a system, similar to the adult certification process for certain
juvenile offenders, should be established that would certify a person under 10 years
of age into the juvenile justice system.

In compliance with your request, a copy of this report will be circulated to all Senators
and other interested parties.
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METHODOLOGY

The Committee met in public hearing on March 22, 2000 and accepted invited and
public testimony from those with interest in the topic. A list of the witnesses testifying
and any pertinent written submissions are attached as Appendix A. Further, the
Committee established a working group of experts and agencies familiar with
intervention, evaluation and juvenile justice programs, and solicited the working group’s
input in developing a coordinated services model for children identified in this at-risk
group. This report presents the conciusions of the Committee and the

recommendations agreed upon by the agencies involved.
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BACKGROUND

Recently in Blythe, California the lifeless body of a three year old boy was found by his
father lying in the back yard with a pillow covering his face. Authorities quickly
determined that the culprits in his suffocation were his sister and cousin, ages six and
five. A six year old boy in Mount Morris Township, Michigan brought a .32-caliber semi-
automatic gun to his elementary school and used it to shoot and kill another six year old
classmate. In Texas, boys aged seven, eight, and eleven were held on sexual assaulit
charges stemming from the kidnapping and sexual assault of a three year old neighbor.

In all instances all children were released to the custody of their parenis or guardians.

Courts have long held that children committing these offenses do not belong within the
juvenile justice system. According to legal experts, children younger than ten can rarely
be shown to have the life experiences and cognitive skills necessary for a finding of
fault sufficient to warrant punishment for anti-social conduct in the juvenile justice
system. Most states follow this United States Supreme Court standard. Texas, as well
as the states of Arkansas, Colorado, Kansas, Louisiana, Minnesota, Mississippi,
Pennsylvania, South Dakota, Vermont and Wisconsin subscribe to this punishment
standard. Only five states, North Carolina, Maryland, Massachusetts, New York, and
Arizona provide for inclusion within their juvenile justice systems of those children S or

younger, with North Carolina employing juvenile justice standards for children six or
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older who commit offenses.

The Committee fully supports that conclusion and feels that any attempt to assert
juvenile court jurisdiction over an individual younger than ten years of age would be
difficult to support on constitutional grounds, and not in the best interest of the child or

the greater society.

In Texas, it is difficult to determine with what frequency these offenses are occuring.
There is no governmental entity with a legai mandate to gather and report statistical
data on children under the age of ten who commit violent acts. Law enforcement
agencies do not have jurisdiction over these youth. Though law local enforcement
entities cannot formally arrest these children, often informal notations are kept and
reported with their uniform crime statistics. The Texas Department of Public Safety
(DPS) annually collects these voluntary submissions from local police departments and
sheriffs offices regarding the number of offenses that occur within their jurisdictions.
DPS has determined that, for the offenses of murder, capital murder, manslaughter,
aggravated assault resulting in serious bodily injury, aggravated sexual assault, or
causing serious bodily injury or serious mental deficiency, or impairment or injury to a
child, eiderly individual, or disabled individual, considered the most violent of crimes
under Section 53.045 of the Texas Family Code, thirty five incidences were reported in

1998 and twenty six in 1999.
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Most incidences noted in the DPS statistics for children under ten are considered
aggravated assauits. Under Texas law, in the event that a victim survives such an
assault, there are systems in place to provide rehabilitation and aftercare for the child
who is the victim. For the perpetrators, still children themselves, no one system exists
in our state to provide the necessary evaluation and corrective action. The Committee
has undertaken a review of the current process of evaluation and rehabilitation for all

children, victim and perpetrator, when the perpetrator is nine or younger.
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CURRENT SERVICES

When children who are under age ten commit these acts, there are a number of agencies
that may potentiaily become involved with the child and family. Law enforcement is called
to the scene to investigate the crime and to determine what immediate response will
ensure continued public safety. The Child Protective Services division of the Texas
Department of Protective and Regulatory Services (CPS or PRS) has the authority to
conduct an investigation if there are allegations of abuse or neglect that meet statutory
definitions and to take steps necessary to protect the child identified as the victim of the
offense. The Texas Department of Mental Health and Mental Retardation (MHMR) has the
authority to assess whether the child is a danger to himself/herself or others and requires
commitment due to mental iliness or mental retardation. The Texas Juvenile Probation
Commission (TJPC), aithough experienced in assessing children who commit violent

crimes, is unable to respond due to statutory limitations related to the age of the child.
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Current Case Management Services

Case management services to children under age ten who commit violent acts are not
currently guaranteed to a family. Child Protective Services may provide those services if
the child perpetrator is, or is at imminent risk of being, the victim of abuse or neglect.
MHMR may provide case management services if the child perpetrator requires
commitment as a result of mental illness or mental retardation. It is possible that in some
cases, no outside intervention occurs and that locating services for the child is dependent
upon the resourcefulness of the parent or caretaker. Itis also possible that more than one

agency provides case management services to the family.

Current Placement Services

The child's parent or other legal caretaker may arrange and pay for residential services
for the child. CPS is authorized to place children in protective care, but only if there is a
finding of abuse or neglect and a resulting legal intervention into the parent/child

relationship. MHMR is statutorily able to commit a child to an institutional setting only if
the child is a danger to himself/herseif or others as the result of mental iliness or mental

retardation.
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GAPS IN THE CURRENT SYSTEM

Case Management Gaps

No single governmental agency is responsible for providing services to children under
age ten who commit violent acts. Services to this population of chitdren are fragmented
and decisions made by individual agencies are often made in isolation. These children
may be served by multiple agencies or, in some cases, not served at all. In accessing
community-based services, families may be caught in a maze, being referred from
service provider to service provider, before they find the appropriate service for their
unigue needs. Families looking for community resources could expect to present their

situation to multiple agencies and experience a time delay in receiving services.

Placement Services Gaps

The parent or caretaker is oftentimes responsible for locating and paying for placements for
the child. Therapeutic residential treatment options are extremely limited for children under
the age of ten. Only the most tenacious families are able to identify, locate, and obtain
appropriate services for the child. Moreover, to the extent that private treatment options are
available, they are inordinately expensive, placing the cost of such treatment beyond the

reach of even the most well-intentioned families in most cases.
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Data Collection and Reporting Gaps

There is no requirement that an officer file a report if the child is under the age of ten. The

same offense committed by a juvenile or adult wouid require a report.

No governmental entity gathers and reports statistical data, nor is there an agency to track

the services provided or the outcomes for this population. As a result, the following

information is not tracked and the following questions remain unanswered:

How many children under the age of ten commit violent acts each year?
How frequently does law enforcement use each of the currently available options?

What percentage of these children receive services through the intervention of their
families, MHMR or PRS?

Are the services provided effective?

What percentage of these children exhibit a need for treatment related to mental health
issues?

What percentage of these children have been abused or neglected?
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PROPOSED ENHANCED SERVICES

A comprehensive approach to coordinating the response from law enforcement, juvenile
probation, health and human service agencies, courts and others is proposed in order to
best protect the interests of both the child and the community. The focus of this proposed
approach is to ensure that the root cause of the behavior is addressed rather than the

behavior itself by providing consistent intervention and appropriate wrap-around services.

Agencies, such as PRS and MHMR, are proposed to provide services within their current
legal authority and agency mission, with an expanded requirement for cross agency
coordination. PRS through its participation in local Community Resource Coordination
Groups (CRCG) is proposed as the lead in coordinating services for these children, unless
a more appropriate agency is identified based on the needs of the child and family. The
State Community Resource Coordination Group (CRCG) is proposed as the lead in
gathering reliable data from its local member CRCGs. The Criminal Justice Policy Council

(CJPC) is proposed as the lead agency in analyzing this data.
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A MULTI-AGENCY APPROACH TO PROVIDING SERVICES

Enhanced Case Management Services

B Law enforcement will continue to use its discretion as to whether the child can safely
remain in the home. Law enforcement may take possession of the child without a court

order if the following criteria are met:

- there is probable cause to believe that the child, while younger than 10 years of age

engaged in a specified violent act,

- there is reason to believe that there is an immediate danger to the physical health
or safety of the child or of others, as the result of mental illness or mental

retardation, and

- it would be contrary to the weifare of the child to remain in the home pending an

investigation.

m iflaw enforcement takes possession of a chiid, they will continue to use their discretion

in determining where the child should be taken. Options include the following:

- the nearest medical facility, if the child is in need of emergency medical care, or

- the nearest mental health facility, if the child appears to be mentally ill and a danger

to themselves or others,
= aperson designated by PRS, if the child appears to be a victim of abuse or neglect,

= Law enforcement will also have the option of transporting the child to an evaluation

and processing office designated by juvenile court, which may be located in a police
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facility or sheriff's office but may not be a cell or holding facility used for detentions
other than detentions of this nature.

=’ |f the child is taken into possession by law enforcement without a court order and PRS
has probable cause to believe that the child should remain outside of the home, PRS

should immediately initiate count proceedings with the district court.

B Regardless of the immediate disposition of the child, the law enforcement officer will
prepare an incident report and deliver a copy of the report to PRS within 24 hours of

the incident,

m PRS will open a file on the case and immediately transmit a copy of the incident report
to the state CRCG, the appropriate local CRCG and the local juvenile probation

department for action.

B Within 5 working days, the local CRCG will assemble local community participants and
the family to develop an individualized case plan for the chitld. PRS will be the lead
agency for case management and information gathering purposes, however, the CRCG
may designate a different agency based on case circumstances. Members of the
CRCG team may include personnei from PRS, MHMR, Texas Department of Health,
Texas Youth Commission, the iocal juveniie probation department, Texas Rehabilitation
Commission, Texas Commission for the Blind and the independent school district in
which the child is enrolled. The child’s parent or caretaker, local providers and other

organizations may also attend the CRCG meetings.
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m Local CRCGs may also utilize Texas Integrated Funding Initiative (TIF1) consultants to

assist in developing a comprehensive case plan for the child and family.

Enhanced Placement Services

B A central pool of dollars should be appropriated to the state CRCG through the Health
and Human Services Commission, from which the local CRCGs can purchase
enhanced services, including residential treatment, for this group of children and their

families.

Enhanced Data Collection and Reporting

@ The Criminal Justice Policy Council (CJPC),with the assistance of the Department of
Protective and Regulatory Services and the Department of Mental Health and Mental
Retardation, will develop a reporting instrument to be used by the agencies involved
so that they may compile data on the size, characteristics, location and treatment needs

of this popuiation of children.

m The State CRCG will collect reliable data from local CRCGs and administer the data

collection system.
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B Using the data collected, CJPC will prepare a report for the 78" Legisiature. The report

prepared by CJPC will address each of the following:

-+ Number, location and other demographic information of the children committing
violent acts.

- Percentage of the violent acts committed requiring "sexuai offender” treatment or
therapy as determined by the CRCGs.

- Percentage of these children referred and determined in need of inpatient or

~outpatient mental health services as determined by the CRCGs.

-+ Percentage of these children referred to PRS and determined in need of services
and/or removal from the home as reported by PRS to the CRCGs.
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Criminal Justice Committee

March 22, 2000

INTERIM CHARGE 4

Nancy Arrigona
Deborah Berndt
Gloria Black
Thomas Chapmond
Grace Davis
Robert Dawson

Sherri Hammack

Billy Jacobs
D’ Ann Johnson

Bobbie Pratt

Wesley Shackelford

Sarah Webster

WITNESS LIST

Criminal Justice Policy Council

TX Mental Health & Mental Retardation

TX Education Agency

TX Dept. of Protective & Regulatory Services
Office of the Attorney General

Self

Community Resource Coordination Groups
(CRCG)

TX Education Agency
TX Criminal Defense Lawyers Associaiton

Self

TX Juvenile Probation Commission

TX Dept. of Protective & Regulatory Services

Austin

Austin

Austin

Austin

Austin

Austin

Austin

Austin

Austin

The
Woodlands

Austin

Austin



Criminal Justice Policy Council

Tony Fabelo, PRD., Fxecutive Director

Memorandum

To: Brian Jammer

Senate Criminal Justice
From: Nancy Arrigona W
Subject: Procedure for reporting arrests to Department of Public Safety (DPS)

Date: March 21, 2000

The Department of Public Safety is responsible for the collection, validation, and tabulation of Uniform
Crime Reports (UCR) received from all reporting jurisdictions in Texas. UCR information includes both
reported crimes and arrests and is voluntarily reported by law enforcement agencies throughout the state.
In 1998, the Department of Public Safety received reports of crimes and arrests from 947 law
enforcement agencies statewide. These agencies accounted for 99.7% of the state’s population.

Law enforcement agencies have the authority to arrest or bring into custody persons ten years of age and
older if probable cause that the person committed an offense exists. Arrests are tallied and are reported in
the aggregate to DPS by gender, race, ethnicity, age category, and offense. Although not under law
enforcement jurisdiction, arrests of youth under the age of ten may be reported to DPS in the “under 10"
age category. In 1998 law enforcement agencies reported 1,464 arrests of children under the age of ten,
36 of these arrests were for violent offenses.

While the arrests of youth under the age of ten appear in the DPS Uniform Crime Reports, they may not
represent a complete picture of the offenses committed by these youth. It is difficult to determine the
exact number and nature of offenses committed by youth under the age because of the following:

* Law enforcement agencies do not have jurisdiction over youth under the age of ten so may not
consistently include these “arrests” in uniform crime reporting statistics.

¢ Law enforcement officers may issue “warnings” to youth and juveniles that are not included in
the UCR arrest statistics.

» Offenses committed by youth under ten may not be reported to law enforcement.

¢ Information is not available to verify arrests of youth under ten. Law enforcement agencies must
destroy all information relating to the arrest of a child uniess that child is referred to the juvenile
court or placed into a first offender program. A youth under the age of ten may not be referred
to juvenile court or placed into a law enforcement first offender program.

* The offense reported in the arrest may not be supported by probable cause ~ or more simply, the
arresting offense may be more severe than the offense for which the child could be adjudicated.
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Services to Children Under Age Ten
At Risk of Involvement in the Juvenile Justice System

Texas Department of Mental Health and Mental Retardation

In FY 99:

s 13, 276 children under age ten received community-based services through local mental health
authorities. Availability of services varies by community but includes assessment, counseling, skills
training, medication and medication management, service coordination, day treatment, therapeutic
foster care, family support and crisis services, including psychiatric hospitalization.

= Of the total served, 973 children (7%) were identified and treated through the First Time Oiffender
(FTO) program as children at risk of involvement in the juvenile justice system. This “at risk” status
was based on a child’s having exhibited behavior such as aggression to people or animals, destruction
of property, deceitfulness or theft, or serious violation of rules.

Child Characteristics of Children Under Age Ten in the FTO program
Ethnicity

»  Asian: .5%

= Black: 26.4%

= Hispanic: 23.8%

= Native American: 2%

s Anglo:47.1%

s Other: 1.8%

Diagnoses
A.D.H.D.: 52.3%
Conduct disorder/oppositional defiant disorder: 12.1%
Mood/bipolar depression: 12.9%
Anxiety disorder: 3.4%
Impulsive disorder: 1%
Substance abuse: .1%
- Schizophrenia: 1.5%
Other Axis I: 1%

Critical Incidents in Personal History

Ran away from caregiver or home: 7.3%

Set fire: 10.1%

Destroyed property: 37%

Physically aggressive towards others: 57.5%

Sexually aggressive towards others: 6.2%

Involved in other criminal activity: 8.5%

Ingested alcohol or drugs: 2.1%

involved in self-abusive or destructive behavior: 19.5%
Attempted or had suicidal ideation: 15.4%

Experienced parental neglect: 5.6%

Was physically abused: 3%

Was sexually abused: 1.3%

Experienced family violence: 7.3%

Was truant; 3.7%

Suspended or expelled from school or daycare: 17.5%a\
Assigned to special education: 14.4%



Senate Committee on Criminal Justice
information Packet — Charge #4

Review the need for lepal procedures and programs for children under the age of 10 who commit violent
© crimes so that they may receive necessary treatment and sanctions as part of the juvenile justice system

(except for placement in the Texas Youth Commussion) or a newly-created separate system. The Committee
| shall consider whether a system, similar to the adult certification process for certain juvenile offenders,
| should be established that would certify a person under 10 years of age into the juvenile justice system.

Texas Juvenile Probation Commisston
Vicki Spriggs, Executive Director
P.O. Box 13547
Austin, Texas 78711
wiw.pe.state L.us

(512) 424-6700

March 22, 2000




Texas Department of Public Safety 1998 Arrest Data
. Criminal Offenses Committed by

Children 9 Years of Age and Younger

CLASSIFICATION OF OFFENSES

Murder and Non-Negligent Manslaughter

SEX NUMBER

Manslaughter by Negligence

Forcible Rape

Robbery

=

Female 0

Aggravated Assault

Female 5

Burglary—Breaking ot entering

Larceny—Theft (Except Motor Veh. Theft)

Motor Vehicle Theft

Other assaults

Arson

Forgery & Counterfeiting

Female 2

Fraud

Female 0

Embezzlement

Stolen Property: Buying, Receiving, Possessing

Vandalism

Female 15




Criminal Offenses Committed by Children <10
Texas Juvenile Probation Commission - Page 3

CLASSIFICATION OF OFFENSES

NUMBER

All Other Gambling

Female
%%

Offenses Against Family and Chiidren

Driving Under the Infiuence

Liquor Laws

Drunkenness

. S

Disorderly Conduct

Vagrancy

All Other Offenses (Except traffic)

Suspicion

Curfew and Loitering Law Violations

Runaways

TOTAL




Lowest Age for Original Juvenile Court Jurisdiction
in Delinquency Matters

6 Years 7 Years 8 Years 10 Years
North Carolina ~ Marytand Arizona Arkansas
Massachusetts Colorado
New York Kansas
Louisiana
Minneasota
Mississippi

Pennsylvania
South Dakota
Texas

Vermont
Wisconsin

Either Common Law Presumption of Age 7 or Not Specified in Statute

Alabama Idaho Montana Oregon
Alaska Hlinois Nebraska Rhode Island
California Indiana Nevada South Carolina
Connecticut lowa New Hampshire Tennessee
Delaware Kentucky New Jersey Utah
District of Columbia Maine New Mexico Virginia

[ Florida Maryland North Dakota Washington

| Georgia Michigan Ohio West Virginia

- Hawaii Missouri Oklahoma Wyoming

Source: Trying Juveniles as Adults in Criminal Court: An Analysis of State Transfer Provisions
oJJDP
December, 1998
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The Need for Legal Procedures and Programs
for Children Under the Age of 10 for
Treatment and Sanctions as Part of the
Juvenile Justice System

Testimony before the Senate Criminal Justice
Committee

March 22, 2000

Good afternoon, Senator Armbrister and members of the Committec.
Thank you for the opportunity to address you on this important issue. My
name is D’ Ann Johnson. Iam the Executive Director of the Texas
Criminal Defense Lawyers Association.
TCDLA supports a long-term strategy that reduces known risk factors for
criminal activity. The risk factors for delinquency are well known. They
include:

¢ child abuse and neglect

e unstable family

¢ poverty

e mental health problems

e prevalence of firearms

e abnormal brain development

parent has done time

While we applaud the interest in early intervention programs, these
programs may begin too late to adequately reduce juvenile delinquency.
Research found in the Juvenile Justice report compited by the National
Conference of State Legislatures indicates that neural connections that
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regulate responses to stress are formed in the first thirty-three months of
life. Many states have responded to this information with laws to
strengthen early childhood programs. In Texas, we still do not have
mandatory kindergarten.

As we heard during the last public hearing, 50% of the girls in the Texas
Youth Commission suffer from post-traumatic stress syndrome. This
means that we have children who have life experiences equivalent to
living in a war zone. Without reduction in the conditions that result in

such trauma to children, progressively more severe sanctions for juveniles .

simply will not be effective.

Studies by the Criminal Justice Policy Council show that currently there
are not enough beds for the treatment needs of children in TYC. Of the
5,267 juveniles in the system in 1998, 80% needed substance abuse
treatment and 30% had severe emotional needs. Yet there were only 341
beds for the emotionally disturbed and 313 for chemical dependency.

The problem with this approach is that services may not kick in until a
delinquent act occurs. Appropriation of funds in the criminal justice
system diverts funds from education, health and mental health programs
that may actually reduce the problematic behaviors. Calling these
children “offenders” at such an early age is a recipe for failure. It appears
that these kids are not on the college-bound program but the TDC-bound
program. We should look to alternate and cost-effective solutions.

The recommendations by the Justice Department, the American Bar
Association, and the Center for Disease Control are all similar. The most
important factor in reducing juvenile delinquency is a strong family. Yet
no state gives single moms enough support to live at the federal poverty
level Texas has the highest teenage pregnancy rate and children of these
young mothers are at high risk for anti-social behaviors. Funding day
care centers, Head Start, after school programs and recreational centers n
poor neighborhoods reduces the incidence of juvenile arrests. The
Massachusetts and Utah experiments have been very successful in
reducing recidivism. Texas should look to these models.

If Texas adds children to the criminal justice system under the age of ten,
procedures should ensure that ad litum attorneys are appointed as soon as
the child enters this system. The long-term consequences of this type of
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intervention can result in confinement and the children should have iegal
representation,

TCDLA urges you to consider long-term successful strategies for helping
children find success. Otherwise, we are simply identifying future
residents of the Texas prison system at an earlier age. Thank you again
for this opportunity. '
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Boys ages 7, 8 and 11 held

in sexual assault of girl, 3

No charges can be filed against younger pair

L}/W’Q%

By Stephen Power
and Brenda Rodriguez

Staff Writers of The Dallas Morning hews

Three boys — ages 7, 8 and 11 —
have been taken into custody in
connection with the kidnapping
and sexual assault of a 3-year-oid
girl in their West Dallas neighbor-
hood, authorities said Monday.

The boys, police said, ciubbed
the girl with a brick and shoe,
stripped and sexually assaulted her
and then dragged her across a con-
crete agueduct Thursday before
leaving her bieeding, bruised and
naked in a creek bed.

“This case has shocked even the
detectives who work here,” said Lt
Bill Walsh, who supervises the

child exploitation squad. “On & con-
tinuum of offenses, this has got 10
be among the most horrible. At that
age, creek beds should be places to
play tag, not commit crimes.”
Police said they expect the 1il-
year-old to face & charge of juvenile
delinquency/aggravated sexual as-
sault, but no charges can be filed
against the other boys because of
their age. Children younger than 10
cannot be held criminally responsi-
ble for their actions, officials said.
The girl was found about 8:30
p.m. Thursday, about two hours af-
ter her mother reported her miss-
ing from the family's front yard.
The girl was wandering down a

Please see GIRL on Page 8A.
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Appendix B - Flowchart of Proposed Enhanced Services
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Appendix C - Law Changes Required to Implement

Proposed Enhanced Services




Chapter 261. Investigation of Report of Child Abuse or Neglect

(new subchapter below)

Subchapter F. Investigation of Violent Act by Child Under Ten Years of Age

§ 261.501. Investigation of Violent Act; Taking Possession of Child
(a) A law enforcement officer shall take possession of a child on authority of a court
order entered under subsection (c).
(b) A law enforcement officer may take possession of a child without a court order if:

(1) there is probable cause to believe that the child, while younger than 10 years of

age, engaged in conduct that if engaged in by an adult would violate:

(A) Section 19.03 Penal Code (capital murder),

(B) Section 19.02 Penal Code (murder),

(C) Section 19.04 Penal Code (manslaughter},

(D) Section 22.02(a)(1) Penal Code (aggravated assault resulting in serious
bodily injury),

(E) Section 22.021(a)(1)(A) and (a)(2)(A){i) Penal Code (aggravated sexual
assault), or

(F) Section 22.04(a)(1) or (2) Penal Code {causing serious bodily injury or
serious mental deficiency, impairment or injury to a child, elderly individual,

or disabled individual);



(2) there is reason to believe that there is an immediate danger to the physical

health or safety of the child or of others; and

(3) it would be contrary to the weifare of the child to remain in the home pending an

investigation under this subchapter.

(a) Upon the filing of a petition for investigation supported by affidavit, and a finding that
the circumstances described in subsection (b) exist, a court may authorize a law
enforcement officer to take possession of a child for investigation of a violent act.
The court shall appoint an attorney ad litem to represent the interests of the child
immediately after the filing of a petition under this subchapter and before the

hearing provided by Section 261.513.

(b) Regardless of the immediate disposition of the child, the law enforcement officer
shall prepare an incident report as mandated by this subchapter and deliver a copy

of the report to the Department of Protective and Regulatory Services.

Comment

Since there is by definition a serious aflegation of violence and the child’s mental health
must be assessed, the only persons authorized to take possession of the child initially are
peace officers. Subsection (b)(1) states the Fourth Amendment standard of "probable
cause” to believe conduct has occurred that had it been engaged in by an aduit would
violate the listed penal laws. In terms of risk of error, this standard is substantially the
same as the standard expressed in § 262.104 referring to "facts that would lead a person

of ordinary prudence and caution to believe" circumstances exist that under the law




authorize taking possession of the child. "Probable cause" is used because this section
will initially be invoked by a law enforcement officer. Law enforcement officers are familiar
with the concept of “probable cause" because that is the standard required by the Fourth
Amendment for making an arrest. The standard in (b)}(2) of “reason to believe”
approximates the probable cause standard. The third prong of the test for immediate
removal for investigation is that remaining in the home pending investigation would be

contrary to the child’s best interest.

Subsection (a) deals with the situation in which a petition for investigation has been filed
and probable cause, immediate danger, and "contrary to welfare" findings were made by

the court before the child was faken into custody.

Finally, Subsection (d) provides that regardiess of the temporary action taken with respect
to the child [detention for mental examination, removal for abuse or neglect investigation,
or remaining at home pending investigation], the law enforcement officer shall complete

an incident report so that further investigation and services may be provided.

§ 261.502. Disposition of Child Taken Into Possession

(a) The person taking possession of a child under Section 261.501 shall
immediately notify the department and, without unnecessary delay and without

first taking the child elsewhere, do one of the following:




(1) obtain emergency care, including taking the child to a medical facility if the

child is in need of emergency medical care;

(2) transport the child to a facility described in Section 573.001(d), Health and
Safety Code and file an application for detention pursuant to Section
573.002, Health and Safety Code, if the child appears to be mentally ill and
because of the mental illness there is a substantial risk of serious harm to the

chiid or to others unless the child is immediately restrained,;

(3) deliver possession of the child to a person designated by the Department of
Protective and Regulatory Services, if the child appears to be a victim of
abuse or neglectand possession is appropriate under section 262.104 of this

code;

(4) transport the child to an evaluation and processing office described in section

261.506; or

(5) deliver the child to a person designated by the department for the purpose

of further investigation.

(b) When a child is taken into possession under this subchapter, that child may not

be held in isolation, or in a jail, secure detention facility, or, except as provided

in section 261.504, in a juvenile secure detention facility.

(c) The Department of Protective and Regulatory Services shall, immediately upon

being notified that the child has been taken into possession under this

subchapter, have the authority to consent to interviews and examinations of the



child, including medical or psychiatric examinations care, and to arrange for
substitute care if necessary. This provision does not limit the authority of the

department under subchapter D or any other provision of law.

COMMENT:
This section provides a list of options for the law enforcement officer to use after
notification to the department with respect to placement of the child. These are not
listed in any particular order; it may or may not be necessary for the officer to
transport the child again after emergency medical care. Subsection (b) fimits the
places where a child may be held during the investigation. Subsection (c) gives the
department authority fo provide for necessary substitute care and to arrange for
medical examinations and care pending court orders. If it is unclear whether the
child should be returned home, placed in a mental health facility or provided with
other substitute care, the officer may take him or her to an evaluation office for up
to 6 hours.

§ 261.503. Mental Health Examination and Treatment

(a) If the child is taken to a mental health facility under this subchapter, staff at that
facility shall promptly examine the child to determine whether the child qualifies for

and is in need of mental health services.

(b) If the mental health facility determines that the child does not qualify for inpatient
mental health services, it shail notify the department and shall release the child to

the person or facility designated by the department.

(c) If the mental health facility determines that the child qualifies for inpatient mental
heaith services, it shall notify the department and promptly arrange for inpatient

services or, if necessary, initiate mental health commitment proceedings.



(d) If the child is accepted by, admitted to or committed to an inpatient mental heaith
facility, the child shall be cared for, treated and released in conformity with Subtitle
C, Title 7, Health and Safety Code. When the inpatient mental health facility
releases the child, it shall release the child to the person or facility designated by the
department unless the court has issued an order returning the child to the parent
or parents or placing the child with another person, in which event the facility shall

release the child to the person designated by the court.

Comment

This section provides that a child requiring inpatient case shall be cared for, treated and
released under provisions of the Health and Safety Code. If the child is not accepted or
admitted, the mental health facility shall release the child to the department, unless a court

has ordered otherwise.

§ 261.504. Evaluation and Processing Office

(@) The juvenile board may designate an office or a room, which may be located in a
police facility or sheriff's offices, as an evaluation and processing office for the
temporary detention of a child taken into possession under section 261.501. Except
as provided by subsection (d), the office may not be a cell or holding facility used
for detentions other than detentions under this section. The juvenile board by
written order may prescribe the conditions of the designation and limit the activities

that may occur in the office during the temporary detention.




(b) A child may not be left unattended in an evaluation and processing office.

(c) A child may not be detained in an evaluation and processing office for longer than

six hours.

(d) The evaluation and processing office may be the same space designated under
Section 52.025 as a juvenile processing office, under Section 52.027 as a place of
non-secure custody or under Section 52.028 as a juvenile curfew processing office,
but may not be used as an evaluation and processing office at the same time it is

used for one of the other permitted uses.
§ 261.505. Department Placement of Child

(a) Upon notification under section 261.502 or 261.503 that a placement for the child
is needed, the department shall arrange for return of the child to an appropriate
parent, guardian or caretaker unless the department determines that such a course

of action is not in the best interest of the child.

(b) Uniess the child is returned to a parent, guardian or caretaker, the department shall

make appropriate arrangements for interim care pending court hearings.

(c) If after reasonable, diligent effort appropriate interim care for the child cannot be
arranged by the department, it may place the child with the juvenile probation
department of the county in which the conduct described in section 261.501(b) is

believed to have occurred,

§ 261.506. Temporary Residence in Juvenile Secure Detention Facility

(a) A juvenile probation department that receives a child under this section shall find

suitable interim care for the child, which, if other placements are unavailable may



include a juvenile secure detention facility in the county or under contract with that

department.

(b} Notwithstanding any restriction in Title 3, a chiid shall be admitted by a juvenile
secure detention facility upon placement by a juvenile probation department under

this section.

(c) Staff of a juvenile secure detention facility in which a child is placed under this
section shall to the extent feasible keep the child separate from other children

detained in the facility.

(d) A child may not be retained in a juvenile secure detention facility for longer than
needed for the department to obtain suitable care for the chifd, but in no event for

more than 48 hours.

(e) The department shall resume possession of the child and remove the chiid from a
juvenile secure detention facility when suitable interim care is found for the child or
when the child has been in a juvenile secure detention facility for 48 hours,

whichever occurs first.

Comment

If out-of-home care is necessary and not available, the child may be placed up to 48 hours

in a Juvenile Probation facility within limits set by this section.




§ 261.507. Notice to Parent, Conservator, or Guardian

(a) The department must give written notice as prescribed by this section to each
parent of the child and to the child’s guardian or caretaker, if any, as soon as
practicable after the department has been notified that a law enforcement officer

has taken possession of a child under section 261.501.

(b} The written notice must include the name of the person at the department that the
parent, guardian or caretaker may contact for information relating to the child or a

legal proceeding relating to the child.
(c) The written notice may be waived by the court at the initial hearing:

(1) on a showing that the parents, conservators, or other custodians of the child

could not be ocated; or

(2) for other good cause.

Comment

This section mirroré Section 262.109 requiring notice to parents and others when
possession of a child has been assumed, however, since the "legal rights” will vary greatly
depending on the disposition which may be decided upon at the hearing, it is impractical
to give detailed information at the time of removal. If the department institutes suit under

Chapter 262, more defail will be provided under that chapter.




§ 261.508. Incident Report Required; Contents

(a) The incident report required by section 261.501 shall be made on a form
promulgated jointly by the State Office of Community Resource Coordination
Groups and the Criminal Justice Policy Council, and shall include such information
as may be required by the Council t6 determine the number and type of incidents,

including, but not limited to:

(1) the name and contact information of the investigating officer;

(2} the name and age of the child;

(3) the nature of the conduct;

{4) the offense such conduct would constitute if committed by an adult;

(5} the actions taken by the officer, including any referrals made for the chiid or the
family.
(b) The incident report shall be delivered to the department within 24 hours after the
initial investigation.
(¢) The depariment shall open a file on the case and immediately transmit a copy by
facsimile to the State Office of Community Resource Coordination Groups, with a

copy to the local coordination group and the local juvenile probation department.

Comment

Since the actions allegediy committed by these very young children are neither crimes nor

juvenile offenses under current law, there is no requirement that law enforcement officers




prepare an offense report after investigating. In order to determine the scope of the
problem it is necessary to mandate that such cases be documented. The incident [not

offense] report begins the process or identifying and tracking these cases.

§ 261.509. Coordination of Information Gathering and Services.

(a) The locai Community Resource Coordination Group shall schedule a meeting of
affected agencies within 5 working days after receiving an incident report under this
subchapter and shall coordinate efforts to determine what services are appropriate

for the child or the child’s family.

(b) The department shall be the lead agency for case management and information
gathering purposes, unless a more appropriate lead agency is identified by the
group.

{c) Local representatives from the Department of Protective and Regulatory Services,
the Department of Mental Health and Mental Retardation, the Depariment of Health,
the local juvenile probation department, and the independent school district in which
the child is enrolled shall participate in the assessment and provision of services
under this subchapter, and are authorized to share information concerning the child

or family for the purpose of assessment or services.

{d) The local Community Resource Coordination Group shall coordinate efforts to
determine what services are appropriate for the chiid or the child’s family, and
schedule additional meetings as necessary to ensure that appropriate services are

provided and that accurate and complete information is gathered.




(e) The local CRCG shall forward information and reports to the state CRCG as

required by Chapter 264.

Comment

This section provides the framework for interagency cooperation in the investigation of
these cases and the provision of services to the children involved. The Department is the
lead agency for all cases in terms of managing the investigation and maintaining a record

of activilies.

§ 261.510. Investigative Responsibilities

(a) The department shall investigate the child’s home conditions and report to the local
Community Resource Coordination Group and the court, if a petition to investigate

is filed under this subchapter.

(b) The local mental health authority shall conduct a mental examination of the child
and shall report its findings to the local Community Resource Coordination Group

and the court, if a petition to investigate is filed under this subchapter.

(¢) The local juvenile probation depariment shall investigate the circumstances of the
conduct believed to have been engaged in under section 261.501, any prior
referrals of the child or the child’s family to the juvenile justice system, and
information provided by the independent school district in which the child is enrolled
and shall report its findings to the local Community Resource Coordination Group

and the court, if a petition to investigate is filed under this subchapter.

(d) The independent school district in which the child is enrolled shall cooperate with

the department and with the juvenile probation department in providing information




in its possession concerning the chiid, to the extent authorized by state and federal
law.
§ 261.511. Petition to Investigate; Request for initial Hearing.

If a child is taken into possession under Section 261.501 without a court order, or the
department has probable cause to believe the child should be taken into possession

under that section, the department shall without unnecessary delay:

(1) file in a district court a petition, supported by affidavit, for investigation of the

child's circumstances;
(2) request the appointment of an attorney ad litem for the chiid; and

(3) request an initial hearing to be held no iater than the time specified by section

261.512(a).

Comment

This section tracks Section 262.105 in that it requires a request for a judicial review of
taking the child into possession and that the review must occur by the close of the next
working day. Unlike Section 262.105, it does not require the filing of a suit affecting the
parent-child relationship within that time frame. Rather, it requires a petition fo investigate
the child's circumstances. Forsome children taken into possession under this Subchapter,
a suit affecting the parent-child relationship will be appropriate, for others mental health or
retardation services may be appropriate, and for still others delinquency prevention

services may be indicated.




§ 261.512 Initial Hearing.

(a) The court in which a petition for investigation has been filed shall hold an initiai
hearing on or before the first working day after the date the child is taken into
possession. If the court is unavailable for a hearing on the first working day, then,
and only in that event, the hearing shall be held no later than the first working day
after the court becomes available, provided that the hearing is heid no later than the

third working day after the child is taken into possession.
(b) The initial hearing may be ex parte and proof may be by sworn petition or affidavit.

(c) If the initial hearing is not held within the time required, the child shall be returned
to a parent, managing conservator, possessory conservator, guardian, caretaker,

or custodian.

Comment

This section tracks Section 262.106 in that it requires an initial hearing on the petition to
investigate by the first or at least the third working day to review the lawfuiness of taking
possession of the child. This is expected fo be an ex-parte hearing, as reflected in
subsection (b); the "adversary hearing" for this purpose is to be set within 14 days. If initial

court approval is not obtained within the time frame allowed, the child should be returned

§ 261.513. Decision at Initial Hearing.

(a) The court shall order the return of the child to a parent, guardian or caretaker at the
initial hearing regarding a child taken in possession under section 261.501 uniess

the court is satisfied that:

(1) the circumstances described in subsection 261.501(b) exist;




(2) an additional period not to exceed 14 days after the child was taken into
possession under Section 261.501 is necessary to evaiuate the physical,

mental and emotional needs of the child; and

(3) return of the child pending the investigation would be contrary to the welfare of

the child.

(b) If the court orders the child to be placed or to remain under the care, custody and
control of the department or ancther person or entity, it shall grant the department
or another person or entity the right to care, custody and control of the child

pending the hearing under this subchapter.

{(c) A court may return the child to an appropriate parent, guardian or caretaker, but
order continued investigation of the child's circumstances and a report to the court

at the scheduled hearing.

{d) The department may file a suit affecting the parent-child relationship pursuant to
Chapter 262, or a suit for Services to At-Risk Youth under Chapter 264 without
regard to the pendency of a suit for investigation under this subchapter and without

regard to the age of the child.

{e) If the court determines that the circumstances described by subsection (a)(1), (2)

and (3) exist, the court shall:
(1) immediately appoint an attorney ad litem to represent the interests of the child;

(2) set a date for the hearing which shall not be later than 14 d'ays after the child

is taken into possession under section 261.501;



(3) order that the department provide written notice of the next hearing to the

child’s parents, guardian or caretaker, and

(4) enter orders appropriate for the care custody and control of the child pending

the next court hearing.

Comment

This section reiterates the requirements of 261.501, and adds a requirement that the court
find that "an additional period not to extend beyond 14 days after the child was taken info
the possession of the governmental entity is necessary to evaluate the physical, mental

or emotional needs of the child.”

Subsection (b) allows the court to continue the child in the "care custody and control” of
the department for investigation; the term "temporary managing conservator" is not used

to avoid kicking off the one year time line to termination in Chapter 263.

Subsection (c) supposes that in some circumstances it may be appropriate to return the
chifd to his or her home but continue with the investigation of the child’s needs and report

those findings to the court at a hearing.

Subsection (d) attempts to make clear that orders under this subchapter do not prevent or
“trump" any action the department may take for protection of the child under Chapter 262
or 264, to allow for concurrent efforts to complete the investigation and begin remedial

services.




Subsection (e) requires that if the child is to remain outside the home, the court must
appoint an atforney ad litem, schedule a hearing on the investigation within 14 days,
require the department to get notice to the parent or custodian and enter appropriate

orders for the care custody and control of the child pending the hearing.

§ 261.514. Hearing at Conclusion of Investigation; Findings of the Court

(a) Unless the child has already been returned to an appropriate parent, guardian or
caretaker and the temporary order, if any, has been dissolved, a hearing shall be
held not later than the 14th day after the date the child was taken into possession

under Section 261.501.

(b) Atthe conclusion of the hearing, subject to subsection (e), the court shall order the
return of the child to an appropriate parent, guardian or caretaker unless the court

finds sufficient evidence to satisfy a person of ordinary prudence and caution that:

(1) proceedings for temporary conservatorship of the child are warranted,

(2) proceedings to secure services for the child as an at-risk youth under
Subchapter D, Chapter 264.301 are warranted; or

(3) the child has been accepted by, admitted to or committed to an inpatient mental

health facility, and no orders for conservatorship are needed.

(¢) If the court concludes that proceedings for temporary conservatorship are
warranted and have not already been initiated by the department, it shali set a
hearing for temporary conservatorship under section 262.205 not later than 14

days after the date of the order; the department shall file a petition under section




262.113 and cause a copy to be served on all persons found by the court to be
appropriate parties.
(d) If the court concludes that proceedings to secure services for the child as an at-risk

youth are warranted and have not already been initiated by the department, it:

(1) shall order the department to file a civil action under Section 264.303, to request
the court to determine that the child is an at-risk child, in which event the |
requirement of Section 264.302(a)(1) that the child must be at least seven years

of age shall not apply;

(2) may order that the child continue in the care, custody and control of the
department until an at-risk hearing is held under Section 264.304, but in no

event for longer than 30 days.

(e) If at the time of the hearing, the child is receiving inpatient mental health services,
the court may order the Department of Mental Health and Mental Retardation to
return possession of the child when treatment is no longer needed to the
department, another person or entity, or the child’s parent, guardian or caretaker as

the court believes appropriate under the circumstances.

Comment

This section, dealing with the adversary hearing, is modeled on Section 262.201. It
envisions a hearing before a district court in which the court has four choices: (1) return
the child to his or her home without further restrictions, (2) order proceedings respecting
neglect or abuse of the child to be initiated, (3) order initiation of proceedings fo secure

services for the child as an at-risk child, in which case the minimum age for STARS




services does not apply, or (4) defer to the appropriate court for proceedings to secure care
for the child as a child in need of mental health services and dismiss the suit for

investigation.




Amendment to Family Code Chapter Containing MOU requirement

The provisions below would amend the Family Code chapter containing the MOU
requirement that resulted in creating of the CRCGs [sec. 264.003] to specify the
coordination and data collection function of the State office of Community Resource
Coordination Groups relating to children alleged to have committed violent acts. It also
requires a study of the population and issues involved by the Criminal Justice Policy
Council. The State Office of Community Resource Coordination Groups is designated as
the central repository of information and reports relating to under 10 offenders. The Policy
Council should be able to perform the mandated study and analysis working with
information at this single location rather than travelling to each location where an incident

was reported.
Chapter 264, Family Code
(new subchapter below)

Subchapter J. Coordinating Services for Children Alleged to Have Committed

Vioilent Acts

§ 264.801. Definitions.

In this subchapter, "Community Resource Coordination Group" means a coordination
group established under the memorandum of understanding adopted under section

264.003.



§ 264.802. Report of investigation of Violent Act by Child Under 10.

(a) The department, upon receiving an incident report as mandated by subchapter F,
Chapter 261, shall immediately send the report to the State Oifice of Community

Resource Coordination Groups.

(b) The State Office of Community Resource Coordination Groups shall immediately
open a file on the incident and notify the local Community Resource Coordination

Group serving the community in which the incident occurred.

(c) The local Community Resource Coordination Group will assemble appropriate
local community participants and schedule a meeting of affected agencies within

five (5) working days after receiving a report of an investigation under this chapter.

§ 264.803. Funding for Certain Services.

The State Office of Community Resource Coordination Groups shall be appropriated
funding to provide services to children and families who are not eligible to receive

services through existing avenues.

§ 264.804. Reporting Requirements.

(@) The Texas Department of Mental Health and Mental Retardation shall conduct
an assessment of all children referred under subchapter F, Chapter 261 to
determine the need for inpatient or outpatient treatment and will report its
conclusions to the local Community Resource Coordination Group. The referral

will serve as legally adequate consent for the Texas Department of Mental Health



and Menta! Retardation or the local mental health authority to conduct the

assessment.

(b) The Department of Protective and Regulatory Services shall investigate all
reports in which there is an allegation that the child has been abused or
neglected in the home, track the findings of these investigations and any services
provided including foster placement if removal from the home is necessary, and

will report this information to the local Community Resource Coordination Group.

(c) The local juvenile probation department shall investigate the circumstances of
the conduct believed to have been engaged in under Section 261.501(b}), any
prior referrals of the child or the child’s family to the juvenile justice system, and
information provided by the independent schooi district in which the child is
enrolled and report this information to the local Community Resource

Coordination Group.

§ 264.805. Information Collection.

(a) The local Community Resource Coordination Group shall collect information and
reports generated in the course of investigation and the provision of services 10
children under Subchapter F, Chapter 261 and forward the information and reports
to the State Office of Community Resource Coordination Groups for the Criminal

Justice Policy Council.

(b) The State Office of Community Resource Coordination Groups shall coordinate

and facilitate the reporting requirements under this subchapter to ensure timely



and accurate collection and retention of information necessary for the study

required by this subchapter.

§ 264.806. Study and Recommendations for Legislative Action.

(@) The Criminal Justice Policy Council shall prepare a study based upon the
information provided under this subchapter and make recommendations to the

78th Legislature for an appropriate system of response.

{b) The report prepared by the Criminal Justice Policy Council will address each of the

following:

(1) Number, location, and demographics of the children identified under this

subchapter;

(2) Percentage of the violent acts committed requiring "sexual offender” treatment

or therapy,

(3) Percentage of children referred and determined in need of inpatient or
outpatient services by the Department of Mental Health and Mental

Retardation;

(4) Percentage of children referred to the Department of Protective and
Regulatory Services and determined in need of services and/or removal from

the home.
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